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AGREEEMENT FOR THE REALIZATION OF [•]  

(hereinafter the “Agreement”) 

This Agreement is dated [•] and is by and between: 

Brembo Poland Manufacturing sp. Z o.o. with its registered office in Częstochowa 42-200, Uld. 

Dekabrystów 67, entered in the Register of Entrepreneurs of the National Court Register No. 0001001147, 

represented by [•], hereinafter also referred to as (“Brembo”); 

and 

[•] with its registered office in [•], NIP [•], represented by [•] as [•] (hereinafter also referred as 

“Contractor” and together with Brembo the “Parties”). 

RECITALS: 

(A) Brembo is a company that operates in the automotive industry, dealing with the design, manufacture 

and marketing of braking systems components for automobiles, commercial vehicles and light 

motor vehicles both as an original equipment supplier and for the aftermarket. 

(B) Brembo decided to [•] by the realization of [•]. 

(C) Brembo set for a private bidding process in order to award the Project (as defined below) providing 

the Contractor all the necessary information to carefully evaluate the obligations that the Contractor 

is required to undertake for the performance of the activities listed in this Agreement.  

(D) Contractor is a company specialized in Civil and building structures who has been awarded the bid 

mentioned in previous (C); 

(E) the Parties intend to sign this Agreement in order to govern the terms and conditions under which 

the Contractor shall provide Brembo with the realization of the Project, in line with instructions 

provided by Brembo. 

The Parties therefore agree as follows: 

1. DEFINITION AND ANNEXES 

1.1. The following terms shall have the meaning ascribed to them in this paragraph: 

Acceptance means the entire procedure of acceptance of completed Works, the 

settlement of all of the Contractor’s obligations hereunder (except 

the Contractor’s obligation to remove Defects in the Guarantee and 

Statutory Warranty Periods), and take over the Works, as set out in 

Clause 12.2. 

As-Built Documentation means the Execution Design, incorporating all such revisions 

thereto as are made as a result of performed Works and as-built 

surveys as well as other plans, descriptions, specifications, 
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memorandums, measurements, representations and reconciliations 

connected with Substantial Completion, which the Contractor shall 

be required to provide to Brembo subject to the terms and conditions 

set out herein. 

Bank Guarantees means security instruments of the Guarantee Bond and the 

Performance Bond, a templates of which is attached hereto as 

Annex 4.  

Building Permit  means the decision no. [•] issued by [•], dated [•].  

Change Order means change order as approved by Brembo to modify the Works. 

Civil Code means the Act of 23 April 1964 - the Civil Code, as amended. 

Commencement Date means the commencement date of Contractor’s works hereunder, 

subject to Brembo’s written notice, which is temporarily set at [•]. 

Commissioning means the process of assuring that Project is finished and properly 

functioning, which occurs after the Acceptance. 

Commissioning Agent means a company appointed in writing by Brembo to carry out 

Commissioning services. 

Confidential 

Information 

means any type of information, data, concept that has an inherently 

confidential nature, or is expressly described as confidential 

information by the other Party, including, for example, commercial, 

organizational, financial, administrative information, procedures or 

know-how, including but not limited to the Technical Information. 

The existence of the Project and the execution of this Agreement are 

expressly considered Confidential Information. 

Construction Law means the Construction Law of 7 July 1994, as amended. 

Construction Site means the Property on which the construction works will be 

performed and other activities connected with the Works will take 

place, as shown – together with access roads – on the map attached 

as Annex 7. 

Defect means any (i) defect or (ii) irregularity or (iii) deficiency or (iv) 

shortcoming consisting in non-compliance with the provisions of 

the Agreement, the rules of the art of construction, the principles of 

technical knowledge, the provisions of law or the Drawings and 

Specifications (including the relevant construction designs, detailed 
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designs, shop drawings, technical specifications, assembly or 

installation instructions), in the manufacture, execution or 

assembly, which reduce the usable, technical and/or aesthetic value 

of the completed Works. 

Drawings and 

Specifications 

means: (i) the building design for the Project approved by the 

Building Permit, including the architectural and building design 

and the site development plan, (ii) the Execution Design, (iii) 

technical specifications, as well as (iv) such opinions, clearances 

and permits as may be necessary to apply for and obtain the 

Building Permit, all attached as Annex 1 hereto. 

Environmental Permit  means the decision no. [•] issued by [•], dated [•].  

Equipment means the devices, moving, rotating technical instruments and 

machinery, light fixtures, controls and electronic/electrotechnical 

components, machinery and means of transport which are needed 

to perform or constituting the Works. 

Execution Design means the execution design, including the detailed design (projekt 

techniczny), for the Project provided by Brembo attached as part of 

Annex 1 hereto.  

Final Acceptance 

Certificate 

means the final acceptance certificate for the Works, confirming 

removal of all Defects indicated in the Substantial Completion 

Certificate. 

Final Deadline means the deadline for performing the Works set out in the Time 

Schedule. 

Force Majeure has the meaning defined in Clause 25.1 

Guarantee and 

Statutory Warranty 

Periods 

has the meaning defined in Clause 17.1 

Guarantee Bond has the meaning defined in Clause 18.2 

Material Defects means any Defects which hinder or prevent use of the Project or a 

part thereof for its designated purpose of a [•]. 

Materials means all types of construction products and materials, except the 

Equipment, which the Contractor shall deliver or apply under the 
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Agreement, which are needed to perform or constituting the Works, 

including materials which do not require assembling. 

Milestone means each of the stages of the Works specified in Annex 8. 

Occupancy Permit means an unconditional and final (ostateczne) occupancy permit for 

the Project, issued in the form of the decision referred to in Article 

55 of the Construction Law by the relevant administrative authority. 

Performance Bond has the meaning defined in Clause 18.1 

Person means any natural person, partnership, company limited by shares, 

administrative authority or court or any other legal entity.  

Price has the meaning ascribed to it in Clause 13.1 

Progress Report has the meaning set out in Clause 11.1.2 

Project means construction of [•] on the Construction Site. 

Property means a real property located in [•] at [•], plots nos. [•], for which 

the District Court in [•], [•] Title and Mortgage Registry Division 

keeps Title and Mortgage Register no. KW [•]. 

Site Log means the site log documenting performance of the Project 

(dziennik budowy). 

Site Manager means a Person appointed in writing by the Contractor to act as the 

‘site manager’ for the Works, as this term is defined in the 

Construction Law, duly qualified and licensed to perform this 

function, and reported in this capacity to the County Building 

Control Officer. 

Site Representative means a Person appointed in writing by Brembo to represent 

Brembo vis-a-vis the Contractor in all matters connected with the 

performance of this Agreement. 

Site Supervisor means a Person or Persons duly and legally qualified and licensed 

to individually perform the technical function of ‘site supervisor’ 

(inspektor nadzoru inwestorskiego) as defined in the Construction 

Law, and duly authorized by Brembo to supervise and audit 

performance of the Works by the Contractor, in financial and quality 

terms as well as in terms of physical progress of construction, and 
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also duly authorized to perform other activities specified in the 

Construction Law. 

Subcontractor means a Person hired by the Contractor to perform a certain part of 

the Works, comprising construction works within the meaning of 

Article 6471 of the Civil Code. The term “Subcontractor” shall also 

include the legal successors of a subcontractor. 

Substantial Completion shall occur when the Works have been 100% completed with the 

sole exception of:  

(i) Snagging List items, which in any case must not prevent the 

use of and functionality of the Works; and 

(ii) Any portion of the Works that needs a plant operation shut 

down in order to be performed, if such shut down could not take 

place in time. 

Substantial Completion shall occur on the date indicated in Annex 

8 hereto. 

Substantial Completion 

Certificate 

means the protocol documenting Substantial Completion and 

indicating detailed Snagging List of items, which need to be 

removed by the Contractor. 

Snagging List means a list of incomplete Works or other Defects (other than 

Material Defects) issued during Substantial Completion. 

Time Schedule means the time schedule of the Project attached as Annex 8 hereto. 

Works means all construction, assembly, demolition, waste disposal and 

other works as may be necessary to complete the Project provided 

in the Drawings and Specifications, including, among other things, 

any construction works and activities necessary to perform these 

works in accordance with best technical know-how, best building 

practices and the Works Requirements as well as the Construction 

Law and/or due to the works technology chosen by the Contractor. 

Substantial Completion means the fulfilment of all obligations hereunder by the Contractor, 

except the Contractor’s obligation to remove the Defects in the 

Guarantee and Statutory Warranty Periods. 

Works Requirements means: (i) employer information requirements, (ii) design and 

construction requirements, (iii) construction requirements and 

special requirements, (iv) construction health, safety, environment 
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& wellbeing minimum performance requirements (items (i)-iv) are 

attached as Annex 2) (iv) Brembo Supplies: Quality and 

Environment Specifications attached as Annex 5, (v) Brembo 

Ethical Policies and Construction Site regulation attached as Annex 

6.  

1.2. The recitals hereto and the Annexes listed below constitute an integral part of this Agreement and 

shall be of the essence thereof: 

1.2.1. Annex 1 - Drawings and Specifications; 

1.2.2. Annex 2 – Works Requirements (items i) – iv); 

1.2.3. Annex 3 - Insurance Policies Certificates; 

1.2.4. Annex 4 - Bank Guarantees templates; 

1.2.5. Annex 5 - Brembo Supplies: Quality and Environment Specifications; 

1.2.6. Annex 6 - Brembo Ethical Policies and Construction Site regulation;  

1.2.7. Annex 7 - Construction Site; 

1.2.8. Annex 8 – Time Schedule. 

1.3. In the event of any conflict, discrepancy or contradiction between the Agreement and the Annexes, 

the Agreement shall prevail.  

2. WORKS 

2.1. The Contractor shall provide Brembo with all the activities provided by this Agreement and 

necessary in order to construct the Project, as specified in the Annexes, in full compliance with the 

Drawings and Specifications attached to this Agreement, i.e. the Works.  

2.2. The Contractor shall comply with the quality requirements provided for in the Drawings and 

Specifications, and shall execute the Works in accordance with the Works Requirements, the 

Building Permit, the Environmental Permit and with the best practices and state-of-the-art in the 

construction field, and with all generally binding legal and technical regulations, Polish Norms and 

EU Norms, as well as other guidelines and rules applicable in Poland. Accordingly if it will be 

necessary to select the exact procedure to perform a given activity, the Contractor shall prefer the 

one which can grant a better result and overall quality of the Project regardless of the differences 

in costs, unless Brembo will provide different instruction.  

2.3. The Works includes the supply of all the Materials and the performance of all the activities, whether 

expressly mentioned in this Agreement and in any of the Annexes or implied since necessary for 

the progression of the Construction Site. 

2.4. The Contractor received and duly analyzed with Brembo all the Drawings and Specification in 

order to prepare its offer. The Contractor acknowledges the completeness, accuracy and quality of 

the Drawings and Specification and therefore the Contractor expressly waives any claims, including 
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those for additional money or time or which may arise during the execution of the Works, grounded 

of the lack of information, misunderstanding or other flaws of the Drawings and Specification. 

2.5. The Contractor agrees to perform the Works using duly licensed personnel holding necessary 

professional qualifications and, and to ensure that persons employed in positions where a 

professional license is required hold requisite professional licenses. 

2.6. The Contractor shall ensure that the performance of the Works is supervised by persons holding 

requisite professional qualifications and licenses. 

2.7. The Contractor shall ensure that the Works are performed in such a manner as to minimize any 

nuisance, in terms of work hours, noise pollution or vibrations for the neighboring properties of the 

Property. 

3. CHANGES TO DRAWINGS AND SPECIFICATIONS  

3.1. Any modification of the Drawings and Specifications, although minor or merely formal, will be 

subjected to the application of this article and it will be effective only after a Brembo express written 

approval. 

Changes required by Brembo. 

3.2. At any time during the construction of the Project, Brembo shall be entitled to modify the Drawings 

and Specifications and the Contractor shall be subjected to such changes waiving any claims he 

may be entitled to as a consequence of such changes, save for the provisions that follow. 

3.3. In event Brembo will submit to the Contractor a change in the Drawings and Specifications, the 

Contractor shall provide Brembo within 5 (five) working days from the communication with a 

Change Order which will include: 

3.3.1. the list of the activities and materials necessary for the performance of the change in the 

Project; 

3.3.2. the relevant Drawings updated to consider the impact of the changes, 

3.3.3. all the relevant Time Schedules updated in order to consider the impact of the change 

(considering all the effort in order to avoid any impact to the Milestones) to; 

3.3.4. all the costs connected with the change and the Price impact of the change. 

3.4. The Contractor shall be liable for any damages or extra costs caused by a delay in providing Brembo 

with the Change Order within the deadline set forth in Clause 3.3.  

3.5. The costs connected with the change will be calculated considering: 

3.5.1. The same costs for identical or similar activities and material as negotiated by Brembo and 

the Contractor in order to determine the Price; or 

3.5.2. If any of the activities and material necessary to perform the requested change are not 

included into the bill of Materials, the Parties will make reference to the most economic 

price listed by the public available bills of materials prepared by independent third parties, 

with the application of a discount which was used for the Price calculation and the costs 

for similar item listed in the public bills of material of reference; or 
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3.5.3. If previous 3.5.1 and 3.5.2 cannot be applied, the Parties will determine the cost of the 

change through a negotiation and the comparison of different offers. 

3.6. Upon receiving the Contractor’s Change Order and after a fair discussion between Brembo and the 

Contractor on the Change Order content, Brembo may alternatively: 

3.6.1. Approve the Change Order in full, by returning it signed for approval; 

3.6.2. Approve the Change Order with deviation, by returning it signed with amendment in 

respect to the list of activities approved, the Final Deadline and the Price impact of the 

Change Order. 

3.7. In event that Brembo approve the Change Order with deviation, the Change Order will be fully and 

immediately effective as modified by Brembo and the Contractor shall comply with the instruction 

received. 

For avoidance of doubt, Brembo may approve a Change Order including in the deviation: a 

reduction of activities to be performed or adding others, reducing the costs of the activities and 

therefore the Price impact of the Change Order (even reducing it to zero, if that will be justified), 

modifying the impact of the Change Order on the Time Schedule (even confirming all the 

Milestones, if that will be justified).   

3.8. Change Order price will be paid as follows:  

3.8.1. 90% of the Change Order value together with the payment due upon the completion of 

Works, as provided by Clause 13.4.1; 

3.8.2. 10% of the Change Order value together with the payment due after the Final Acceptance 

Certificate, as provided by Clause 13.4.2. 

4. SUPPLY OF THE MATERIALS 

4.1. The Contractor shall supply the entire necessary Materials, Equipment and goods for the 

completion of the Works, and shall be responsible towards Brembo of any flaws and defects, even 

if the Materials are supplied by a third party. Materials and products shall be in compliance with 

the Drawings and Specifications and in general shall be of the best quality of the respective type 

and shall meet the requirements necessary for the intended use. 

4.2. In particular, all systems, machinery, plants, Equipment, Materials and whatever may fall within 

the purpose of the Agreement shall: 

4.2.1. bear the necessary certificates, technical files, user and/or maintenance manuals, any 

guarantee issued by the builder and whatever may be useful or even solely necessary to 

allow Brembo to correctly use the systems, taking into consideration that everything is 

included in the Price; 

4.2.2. comply with the applicable laws and regulations on defective products and pursuant to any 

and all local provisions in force on safety; 

4.2.3. comply with the technical specifications provided as part of the Drawings and 

Specifications. 
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4.3. Before purchasing any of the Materials, Equipment and goods, the Contractor shall provide Brembo 

with the relevant samples prior to the purchasing of such, if so requested by Brembo. If the 

Materials and equipment purchased by the Contractor do not conform to the design and related 

standard, the Contractor shall transport the defective and unqualified products out of the 

Construction Site as per the instruction of Brembo and shall re-purchase qualified goods within the 

time period required by Brembo. The costs incurred shall be borne by the Contractor. The 

Contractor shall provide Brembo with all the quality certificates of the Materials and Equipment. 

4.4. Once the Contractor’s supply of the Materials, Equipment or goods has been approved by Brembo, 

the Contractor shall not be entitled to change it without Brembo prior written authorization. 

4.5. In order to control any possible delay in the purchasing process of the Materials, equipment and 

goods the Contractor shall provide Brembo with a “procurement lead time” document, which list 

the maximum time necessary between the purchase order and the delivery of the relevant material 

to the Construction Site. 

5. CONSTRUCTION SITE 

5.1. Starting from the Commencement Date and up to the successful completion of the Commissioning, 

the Contractor shall be solely responsible of the Construction Site and for the performance of any 

activity necessary for the performance of the Works and shall bear all the relevant costs. 

5.2. The handover of the Construction Site by Brembo to the Contractor pursuant to a handover 

certificate for the purpose of performance of the Works, which at the same time shall represent 

Brembo's consent for the Contractor to commence the Works shall take place within [•] days of 

execution of this Agreement, on condition that Brembo receives the Performance Bond and 

confirmation of insurance coverage. 

5.3. The Contractor agrees to stake out, mark, maintain and secure the Construction Site in accordance 

with applicable laws and regulations, and to place a site board and a notice on health and safety at 

work in a visible spot.  

5.4. The Contractor shall bear all the costs of transport, right-of-way encroachment, construction and 

due maintenance of fences, internal (technological) roads and other equipment, including testers 

and meters, and temporary utility connections for the site, and to pay the costs of utilities supplied 

to the Construction Site for the purpose of performance of the Works, and the costs of site facilities. 

5.5. The Contractor shall be required to pay the costs referred to in Clause 5.4 throughout the entire 

duration of the Works, however no longer than by the day of execution of the Final Acceptance 

Certificate or the day of termination of this Agreement. 

5.6. The Contractor shall be obligated to organize its own office and staff facilities at a location indicated 

by Brembo in strict compliance with the applicable laws and regulations, including sanitary, health 

and safety regulations, and to dismantle the facilities once the Works have been completed.  

5.7. Only authorized representatives of Brembo and the Contractor shall have the right to enter the 

Construction Site. 

5.8. The Contractor, at its own expense and effort, shall keep the Construction Site, site facilities, as 

well as access roads and walkways leading to these sites tidy, it will remove any debris, store and 
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remove segregated waste products in appropriate containers, and will remove waste and sewage to 

points prepared by the Contractor in accordance with the Site Representative’s instructions. 

5.9. Litter, waste products and sewage shall be removed by a fully licensed specialist contractor hired 

for this purpose. The Contractor's Agreement with the litter and sewage disposal company, as well 

as any amendment thereto, especially as regards the rules for waste and litter removal and the fees 

charged for the service, requires prior approval by the Site Representative. Together with the draft 

Agreement with specialist litter and waste disposal company, the Contractor will submit to the Site 

Representative copies of permits, approvals and licenses on the basis of which such contractor 

provides litter and waste product disposal services. 

5.10. Before the Works are commenced, the Contractor, acting in accordance with the currently binding 

health, safety and fire protection regulations and in compliance with the Construction Law, shall 

draw up a health and safety plan (the "PBiOZ" plan) and will immediately submit to Brembo one 

copy of the PBiOZ plan once the contents of the plan have been agreed with Brembo, and will pay 

directly to relevant authorities any amounts as may be claimed by such authorities from Brembo as 

a result of any breach of the aforesaid limitations or damage as a result of transport. 

5.11. Before the Works are commenced, the Contractor will prepare a list of all employees designated to 

perform the Works, providing information on whether such employees hold valid health and safety 

training certificates as well as medical certificates confirming their ability to perform the Works. 

The Contractor shall be responsible for updating the above documents throughout the duration of 

the Works. The above commitment applies to all employees of the Contractor and its 

subcontractors. 

5.12. The Contractor shall ensure that all of its employees and other persons performing the Works on its 

orders have and wear personal protective gear at all times on the Construction Site (including safety 

vests, hard hats, safety harnesses, boots, masks, safety glasses and ear bands - as the need may be). 

5.13. Throughout the entire term of performance of this Agreement, the Contractor will duly secure all 

the sites where the Works are performed so as to prevent hazards of falls from height, bodily 

damage, health conditions, death of employees or other persons, including safeguards, 

Subcontractors and further subcontractors. The Contractor will take the security precautions 

referred to above in compliance with the health and safety regulations and the Works Requirements, 

taking due account of the conditions prevailing at the Construction Site and in accordance with the 

internal procedures and experience of the Contractor. The Contractor shall also secure the 

Construction Site in such a manner as to prevent bodily damage, health conditions or death of any 

third parties in adjacent areas as a result of the Works. 

5.14. The Construction Site area is a strictly no smoking zone, except special areas designated for this 

purpose by the Site Manager. 

5.15. The Contractor shall ensure that all places where the Works are performed are cleaned on an 

ongoing basis, at the end of the day and once completed. 

5.16. The Contractor agrees to handle waste products in accordance with applicable laws and regulations 

and to retrieve grey and blackwater from the site facilities into the sewer system or to a wastewater 
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treatment plant in septic tanks. In the event of contamination of soil or ground waters, the Contractor 

will remove the contamination at its sole expense and risk.  

5.17. The Contractor shall observe statutory axle weight ratings when transporting materials, soil and 

equipment to and from the Construction Site. 

5.18. For the purpose of performance of the Works, the Contractor shall designate parking space for 

building machinery (a site backyard) on a hardened surface secured against adverse impact of oil 

derivative products on the soil and ground water. The Contractor will locate the site backyard away 

from running and still water. 

5.19. Without Brembo's express consent, the Contractor shall not place any advertisements or advertising 

content on the Construction Site fence or on scaffoldings built outside the building, with the proviso 

that Brembo shall enable the Contractor to display the Contractor's graphic signs to the extent 

agreed with Brembo. At the same time, at Brembo's behest, the Contractor will make the 

Construction Site fence and scaffoldings available for Brembo's advertisements. Together with the 

request that certain advertisements be placed on scaffoldings, Brembo will provide technical 

parameters of such advertisements. 

5.20. Vacating the Construction Site 

After the Acceptance the Contractor shall remove, within subsequent 5 (five) Business Days, from 

the Construction Site all materials rejected by the Site Representative or any excessive quantities 

thereof, its site facilities, its machinery including platforms (or foundations, if applicable) on which 

the machinery is located, as well as any waste products. 

5.21. Security at the Construction Site 

The Contractor shall ensure that the Construction Site is protected by a security firm specializing 

in 24 h property protection services, which shall provide for the Construction Site a monitoring 

system complete with a recording feature. The security firm hired by the Contractor to protect the 

Construction Site will be responsible for checking attendance at the Construction Site.  

5.22. The Contractor represents and warrants that prior signing this Agreement the Contractor carefully 

examined the Construction Site, the adjacent premises and various means of approach to the 

Construction Site and made necessary investigations to be fully informed of all the environmental, 

subsurface, natural, labor, legal conditions and all other conditions and factors, local or otherwise, 

which will affect the completion of the Works to be performed. 

5.23. In case of any safety incident in work implementation due to failure by the Contractor to have 

appropriate management, Brembo shall have the right to ask the Contractor to pay, in view of the 

seriousness of the nature of the incident, the liquidated damages of EUR 5.000 for each breach. To 

this respect the Contractor agrees to defend, indemnify and hold harmless Brembo its agents, 

representatives, employees, advisors, invitees, at all times, from any claims resulting from casualty 

or death of any person or persons, or damages to property of third parties caused in whole or in part 

by acts or omissions of the Contractor or any of its Subcontractors, their subcontractors suppliers 

or any other party directly or indirectly employed by them while engaged in the performance of the 
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Work or any other activity associated or related with the Works, to the maximum limit permitted 

by the applicable law. 

6. TIME SCHEDULE AND MILESTONES 

6.1. The Contractor acknowledges that time is of essence in the Project for the interest of Brembo.  

6.2. The Works on the Construction Site shall commence no later than [•]. 

6.3. The Contractor shall complete the Works and deliver the Project to Brembo in the deadlines defined 

in Annex 8. Each deadline corresponds to a specific Milestone (if any).  

6.4. The Parties shall develop and agree a more detailed construction time schedule that shall identify 

individual tasks to be completed in order to meet the deadlines and the sequence of events presented 

in Annex 8. Such detail time schedule shall be updated when required. 

6.5. At least weekly, the Contractor shall schedule a meeting between the Site Manager, the Site 

Representative and any Subcontractor involved in order to review the detailed construction time 

schedule for the next weeks, identify and solve any interference between the activities, monitor the 

procurement lead time of the materials, and grant the coordination of all the activities and grant that 

all the important information are shared between anyone involved in the Work Site. 

6.6. If during the execution of the Works the Site Representative will notify to the Contractor and/or the 

Site Manager any deficiency or defects in the performance of the Works, the Contractor shall 

promptly remedy to such defects or non-conformity, failing to remedy to the Site Representative 

notice of defect will prevent the Contractor to meet the relevant Milestone. 

7. LIQUIDATED DAMAGES FOR DELAY 

7.1. In addition to any other remedy or action provided by this Agreement or by the law, in the event of 

delay the Contractor shall pay the liquidated damages for the delay in the amount of 0,3 % of the 

Price for each day commencing:  

7.1.1. On the 1st calendar day subsequent to each of the Milestone date listed in Annex 8 and 

continuing each day until the Site Representative certifies the Works meet the requirements 

of the relevant Milestone. 

7.2. Brembo shall be entitled to demand payment of the liquidated damages by the Contractor if this 

Agreement is rescinded for reasons attributable to the Contractor - in the amount of 10% of the 

Price. 

7.3. The liquidated damages for the delay shall not exceed the maximum amount of 10% of the Price.  

7.4. Brembo may set off the liquidated damages amount possibly due against any payment due to the 

Contractor. 

7.5. Brembo may claim damages exceeding the agreed liquidated damages. 

8. CONTRACTOR’S REPRESENTATIONS 

8.1. The Contractor represents that it is a registered VAT payer and has the following tax identification 

no. NIP [•], and that it is registered in the register of active VAT taxpayers and agrees to maintain 
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this status for the duration of this Contractor. The Contractor shall bear full liability for any breach 

of the above covenant. 

8.2. The Contractor hereby represents and warrants that neither Contractor, or to the knowledge of the 

Contractor, any director, officer, employee or affiliate of the Contractor, is currently subject to, or 

during the term hereof shall be subject to, any sanctions administered by Poland, the United 

Kingdom, the United States, including those administered by the Office of Foreign Assets Control 

of the United States Department of the Treasury (OFAC) and provisions under the Comprehensive 

Iran Accountability and Divestment Act, the United Nations or the European Union (collectively, 

the "Sanctions Regulations"); and the Contractor will not directly or indirectly use any payments 

received pursuant to this Agreement, or lend, contribute or otherwise make available any such 

payment to any subsidiary, joint venture partner or other person or entity, for the purpose of 

financing the activities of any person and/or entity currently subject to such Sanctions Regulations. 

8.3. The Contractor undertakes to observe and abide by any all obligations arising under the respective 

anti-money laundering and anti-bribery legislation, applicable under Polish laws. 

8.4. The Contractor represents that it read and verified whether all parts of the Drawings and 

Specifications and the Works Requirements provided by Brembo make it feasible to complete the 

Works and raises no remarks in connection with the above. While verifying the Drawings and 

Specifications and the Works Requirements, the Contractor took into account the possibility that 

certain works not expressly provided for in the documentation supplied by Brembo may be 

necessary for the Works to be completed in accordance with the underlying conceptual assumptions. 

The Contractor also represents that any missing, imprecise or inconsistent contractual information 

(including self-contradictory designs or any part thereof) shall be supplemented and put right by 

the Contractor at no additional fee than the Price, based on its specialist knowledge.  

8.5. The Contractor confirms that it has taken in account with due diligence the local and ground 

conditions affecting the performance of the Works and that it raises no objections in connection 

with the above. 

9. AS-BUILT DOCUMENTATION 

9.1. The Contractor agrees to draw up and provide Brembo before the Final Deadline: (i) three (3) hard 

copies and three (3) electronic copies in the .dwg format on a DVD carrier of the As-Built 

Documentation, (ii) three (3) hard copies and three (3) electronic copies in the .doc and .pdf formats 

on a DVD carrier, of such manuals and descriptions required under the Drawings and Specifications 

and the Works Requirements, as may be necessary to use and maintain the Project in the future, 

including manuals of mechanical and automatic installations, as well as any certifications, 

certificates, O&M manuals, technical approvals, notices of acceptance (NOAs) issued by relevant 

authorities, as well as any other documents  as may be necessary to operate the Project, including 

the fire-fighting plan and fire prevention scenarios, equipment manuals and survey data. 

9.2. Within 14 (fourteen) calendar days before submitting the Works for the Final Acceptance, the 

Contractor shall draw up and deliver the As-Built Documentation to Brembo for initial verification. 

9.3. On the date of submitting the Works for the Final Acceptance, the Contractor shall provide Brembo 

with the As-Built Documentation, being complete and approved by Brembo, along with the 



Page 16 of 41 

 

operation manuals and training certificates, in the sufficient number of hard copies in accordance 

with the request of Brembo. The operation and maintenance manuals as well as equipment 

warranties and equipment shall also be enclosed with the As-Built Documentation.  

9.4. Regardless of other rights stipulated herein, the final settlement of the amounts due to the 

Contractor may be suspended until the entire above-mentioned As-Built Documentation is gathered 

and submitted to Brembo. 

10. SUPERVISION AND TESTING 

10.1. Internal inspections 

10.1.1. In addition to audits conducted by the Site Representative and the Site Supervisor, the 

Contractor shall be obligated to implement a self-auditing procedure to verify the 

conditions of performance of the Works against the Drawings and Specifications and the 

Works Requirements, as well as and provisions of this Clause 10. 

10.1.2. The internal audits performed by the Contractor shall cover all the Works, including, in 

particular such items as: 

(a) Construction materials: regardless of the degree of material finish, the Contractor 

will ensure that the construction materials and products are compliant with the 

requirements set out in this Agreement, 

(b) Storage: The Contractor will ensure that the materials and equipment vulnerable to 

weather conditions or mechanical deformations are secured during storage so that 

they do not lose their parameters and technical/technological features or aesthetic 

appearance, 

(c) Construction and assembly works: the person responsible for the Contractor’s 

internal audits will ensure that the Works will be completed in accordance with the 

requirements laid down in the Agreement, 

(d) Testing: The Contractor will ensure that all such tests as may be required by the 

law, this Agreement, best building practices and best technical know-how are 

conducted. 

10.2. Verification of raw and other materials and equipment 

10.2.1. Brembo shall have the right to send its representatives to production plants, warehouses, 

workshops, laboratories, quarries, etc. of the Contractor or its Subcontractors or suppliers, 

to check and tests raw materials, other Materials or equipment before the production 

process begins or to inspect the production and shipment of Materials ordered for the 

purpose of the Works. The Contractor shall make best efforts to enable Brembo’s 

representatives to exercise the rights referred to above. 

10.2.2. Brembo’s failure to exercise the right to inspect and to prepare inspection reports, as the 

case may be, shall not release the Contractor from its liability for the adequate quality of 

Materials, equipment and raw materials used by the Contractor to perform the Works. 
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10.3. Trials and tests 

10.3.1. During the performance of the Works, the Contractor will, at its own expense, take all such 

measurements and perform all such trials and tests in connection with the Works as are 

required under this Agreement, applicable laws and regulations, the Polish Standards or 

requested by administrative authorities or Brembo at the request of the Site Supervisor. 

10.3.2. The Contractor will apply enhanced diligence to underfloor (sewage, rainwater and other) 

drainage, in which case a camera inspection will be necessary for the purpose of taking 

footage and preparing a requisite report at least 2 (two) months prior to the scheduled date 

of Substantial Completion. 

10.3.3. Within 90 (ninety) calendar days prior to the scheduled date of Substantial Completion, the 

Contractor will prepare in writing, for the Site Representative’s review and approval, a list 

of as well as procedures and time schedule for the measurements, trials, tests and 

calibrations requested to be performed so as to confirm that the Works have been duly 

completed in accordance with the Agreement, taking into account the requirements laid 

down in applicable technical standards, laws and regulations, this Agreement as well as the 

recommendations, requirements and manuals supplied by manufacturers and/or suppliers 

of materials and equipment. The Contractor must take into account any remarks the Site 

Representative may have with respect to the above-mentioned time schedule. The 

Contractor will bear the costs of all such measurements, trials, tests, examinations, analyses 

and calibrations. 

10.4. Commissioning  

10.4.1. Brembo reserves the right to carries out Commissioning testing procedures with assistance 

of the Commissioning Agent, during the course of the Works. The Works shall be 

commissioned by an independent Commissioning Agent.  

10.4.2. The Commissioning Agent will conduct a detail review of the Works to verify that the 

Works comply with the Works Requirements and the Drawings and Specifications (“CxA 

Report”). 

10.4.3. The Commissioning Agent shall draw up and submit to the Site Representative and 

Brembo, detailed CxA Report of commissioning (CxA) testing procedures undertaken with 

respect to the Works completed in a given month.   

10.4.4. If the CxA Report indicates that the Works does not comply with the Works Requirements, 

the Drawings and Specifications and commissioning stages, the Site Representative shall 

present the result of the CxA Report with an indication of all Defects which must be 

rectified by the Contractor.  

10.4.5. If any Defects are identified in the CxA Report, Brembo shall have the right to make a 

relevant adjustment in the current (or next if applicable) Progress Report and to retain such 

a requisite amount of the Price as will correspond to the value of the defective Works 

indicated in the CxA Report until such time as the Defects have been removed. 
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10.5. Additional trials 

10.5.1. Brembo reserves the right to commission (whether directly or through the intermediary of 

the Site Representative), during the course of the Works, additional trials to licensed 

laboratories or other requisite organizations. The costs of such trials will be borne by: 

(a) Brembo, if the trial results do not reveal any defects in or non-compliance of the 

Works with the Agreement, 

(b) The Contractor, if the trial results reveal any defects in and/or non-compliance of 

the Works with the Agreement. 

10.5.2. If the Agreement, construction technology requirements, laws and regulations or Polish 

Standards do not specify a date for the trials referred to above, the Contractor will perform 

them within no later than 14 (fourteen) calendar days from the  Brembo’s or the Site 

Representative’s request, unless Brembo and/or the Site Representative set a later date due 

to technological reasons. 

10.6. Samples  

10.6.1. The Site Representative will prepare a list of samples. The Contractor will ensure all such 

samples as may be required by the Contractor to perform necessary trials and tests and will 

pay the costs of the same at no additional fee other than the Price. 

10.6.2. Within 14 (fourteen) calendar days of the Site Representative’s request, the Contractor shall 

provide the Site Representative with three batches of material samples so that the materials 

may be checked for compliance with the list of materials and equipment approved by the 

Site Representative. The Site Representative will specify the sample acceptance procedure. 

One batch of samples will be submitted to Brembo. The second and third batch of samples, 

once approved by the Site Representative, will be stored at the Site Representative’s office 

at the Construction Site. For the above purpose, the Contractor will arrange sufficient space 

in a module container or, in justified cases, at a different location on the Construction Site, 

so as to create a sample room. Each sample will be duly annotated, including the approval 

date, with the material datasheet and description attached thereto. 

10.6.3. The Contractor will be responsible for the supply and removal of the samples, unless – at 

Brembo’s request – they are used for the purpose of the Works. 

11. ACCEPTANCE INSPECTIONS  

11.1. The following kinds of acceptance inspections and Works acceptance procedures shall be 

performed in the course of Agreement performance, to be confirmed with certificates made by 

Brembo and the Contractor: 

11.1.1. inspections of temporary and hidden Works; 

11.1.2. inspections of Works as completed in the given month (“Progress Report”); 

11.1.3. verification of Substantial Completion and Final Acceptance (as set out in Clause 12); 
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11.1.4. periodic inspections of all systems and Equipment during the Guarantee and Statutory 

Warranty Periods; 

11.1.5. inspection immediately prior to the end of the Guarantee and Statutory Warranty Periods.  

11.2. The Contractor shall draw up documentation confirming the proper performance of the relevant 

portions of the Works for the purposes of each inspection procedure, to include records of 

measurements, tests, start-ups and inspections, as well as records of tests required to confirm the 

acceptability of the completed construction elements, installations and the installed Equipment.  

11.3. Scheduling of acceptance inspections  

11.3.1. The Contractor shall record its readiness for the inspections referred to in Clause 11.1.1 

with an entry in the Site Log and notify its call for inspection to the Site Representative and 

Site Supervisor by e-mail and phone. The Site Supervisor shall inspect the Works notified 

by the Contractor within 2 (two) business days of the notification; 

11.3.2. the Contractor shall notify Brembo and the Site Supervisors, in writing, of its readiness to 

undergo the inspections referred to in Clause 11.1.2 once it removes all the Defects 

discovered in the course of previous Works inspections preceding the completion of the 

Works performed in the given month. Brembo shall appoint an acceptance commission 

comprised of Brembo, the Contractor and the Site Supervisor. Within the next 5 (five) 

business days, the Site Supervisor and the Site Representative shall inspect the Works 

notified for acceptance by the Contractor, review the documentation referred to in Clause 

11.2 for completeness and correctness, assess the degree of progress of Works and verify 

the calculation of the Price portion due to the Contractor in consideration of the Works 

performed in the given month in compliance with the Time Schedule. The Contractor shall 

remove any Defects that shall be discovered in the course of the inspections within 7 

(seven) days (or within such other periods as shall be warranted by technological 

considerations).  

11.3.3. Brembo shall schedule the systems and Equipment inspection referred to in Clause 11.3.3 

within 14 (fourteen) business days from delivery of the respective notification to the 

Contractor. The inspections shall be held at least [•] times a year, and more frequently if 

necessary due to persisting or recurring Defects reported. Brembo shall set a deadline for 

the removal of any existing Defects that may be indicated in the inspection record issued 

in this procedure. 

11.3.4. Brembo shall schedule the Works inspection referred to in Clause 11.1.4 within 14 

(fourteen) business days preceding the end of the guarantee period and set a deadline for 

the removal of any existing Defects that may be indicated in the inspection record issued 

in this procedure. 

11.4. Brembo shall refuse to produce an inspection record for a portion of Works with Defects. If Defects 

are discovered, Brembo shall set the Contractor a deadline for their removal. Once the Defects 

discovered in the Works inspection procedure are properly and completely removed, Brembo and 

the Contractor shall draw up the relevant record which in no circumstances shall be tantamount to 

the confirmation of inspection of the given portion of the Works by Brembo. Accordingly, in the 
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course of the inspection procedures Brembo may request the Contractor to remove Defects 

discovered in the portions of the Works covered by the previously executed inspection records or 

any other such Defects as may be discovered prior to the Final Acceptance.  

11.5. The Site Manager shall notify the Site Representative and the Site Supervisor of its intention to call 

for the inspections referred to in Clause 11.1.1 to be held in a given week by e-mails sent to Site 

Supervisor’s and Site Representative’s e-mail addresses in the week preceding the week in which 

the call for inspection is to be made in accordance with Clause 11.3.1. 

11.6. The Site Supervisors shall carry out on behalf of Brembo all the relevant activities required under 

Construction Law, in particular by: 

11.6.1. inspecting the Works performed for compliance with the Drawings and Specifications, the 

Works Requirements, the Building Permit, the applicable laws (including in particular the 

health and safety regulations) and other requirements set out in this Agreement, including 

the Time Schedule; 

11.6.2. confirming that the Materials and Equipment used are lawfully traded and cleared for use 

in the construction industry; 

11.6.3. inspecting the quality of the Works being performed and of the Materials and Equipment 

used in the process; 

11.6.4. inspecting and accepting hidden, temporary and completed works, and verifying the trials, 

tests and investigations performed; 

11.6.5. confirming the actual completion of Works and removal of Defects, and 

11.6.6. taking part in coordination meetings. 

11.7. The Site Supervisor and Brembo shall have the right to order the Contractor: 

11.7.1. to remove Materials and Equipment inconsistent with the requirements set out herein from 

the Construction Site and replace them with Materials and Equipment meeting those 

requirements, 

11.7.2. to halt the Works or alter the manner of their performance if the Contractor performs the 

Works in a manner that is improper or inconsistent with the requirements set out herein and 

in the applicable laws, or inconsistently with the best building practices, 

such orders to be enforced with immediate effect or within a prescribed time limit, and to be 

consistent with the applicable laws and the provisions of this Agreement.  

12. SUBSTANTIAL COMPLETION AND FINAL ACCEPTANCE 

12.1. Completion of the Works 

12.1.1. Within 15 (fifteen) calendar days of the Site Representative having been notified by the 

Contractor of the Works being completed and ready for handover to Brembo, the Site 

Representative shall issue written confirmation of receipt of the Substantial Completion 

notice and acknowledge the proposed date of Acceptance commencement, or else refuse to 

acknowledge the readiness of the Works for Acceptance. If the Works are found unfit for 
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Acceptance (e.g. incomplete or not ready or subject to Material Defects), the Site 

Representative shall notify the Contractor thereof and provide a written statement of the 

reasons for its assessment. 

12.1.2. Within 5 (five) calendar days from the Site Representative’s acknowledgment of the works 

being ready for Acceptance, Brembo shall appoint an Acceptance committee comprised of 

representatives of Brembo, the Site Representative, the Site Supervisor, the Commissioning 

Agent and any such other representatives of Brembo as Brembo shall deem essential and 

shall request the Contractor to take part in the Acceptance procedure. 

12.1.3. As part of the Substantial Completion process, the Contractor shall perform any such tests 

as shall be required to check the proper operability of technical installations put in place by 

the Contractor as part of the Works, their compliance with the applicable specifications and 

performance set out herein and required by the applicable laws. The records of these tests 

and verifications shall be an integral part of the Acceptance documentation. The aforesaid 

tests shall include those required under this Agreement, under construction law regulations 

and standards, as well as tests that may be ordered by the Site Supervisor or Brembo. 

12.1.4. As part of the Substantial Completion process, the Commissioning Agent shall perform 

tests as shall be required to check the proper operability of technical installations put in 

place by the Contractor as part of the Works, their compliance with the applicable 

specifications and performance set out herein and required by the applicable laws. The 

records of these tests and verifications shall be an integral part of the Acceptance 

documentation.  

12.2. Acceptance 

12.2.1. Acceptance shall be performed subject to the fulfilment of the following conditions: 

(a) completion of all markings on installations, including painting thereof in line with 

the applicable colour standards, enabling easy and rational use of the installations; 

(b) delivery of the required numbers of hard copies of the As-Built Documentation, as 

requested by the Site Representative, viz. drawings, technical notifications, 

maintenance notifications, spare parts lists, use organigrams enabling regular 

maintenance and repairs of installations, with one additional copy thereof in 

electronic format; each copy of the aforesaid documentation shall be provided with 

a cover letter and a list of the documents being delivered; 

(c) delivery to the Site Representative of hard copies of the As-Built Documentation 

indicated herein, including operation manuals, together with an electronic version 

of this documentation; 

(d) completion of all tests confirming the integrity of the installations, performed in 

the presence of technical personnel indicated by Brembo (especially the 

Commissioning Agent) and evidenced with suitable records or lists of test attendees 

duly signed by both Parties; 
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(e) delivery of all the required representations, certificates, guarantee documents, 

security instruments and insurances. 

12.2.2. Substantial Completion notice 

When submitting its Substantial Completion notice, the Contractor shall deliver the 

following documentation to Brembo: 

(a) the original copy of the Site Log; 

(b) representations by the Site Manager and heads of industry-specific works 

confirming that the Works were performed in compliance with the Drawings and 

Specifications, the Works Requirements, the Building Permit and the applicable 

legal requirements; 

(c) the complete As-Built Documentation, as agreed with Brembo, including test 

records and the as-built geodetic survey report; 

(d) drawing copies showing design changes, if any (confirmed by persons performing 

the architect’s supervision function);  

(e) copies of training records. 

12.2.3. Acceptance Procedure  

(a) The Acceptance procedure serves to acknowledge that the Contractor fully 

performed all of its obligations hereunder, which shall be confirmed with a duly 

executed Substantial Completion Certificate (and then the Final Acceptance 

Certificate), subject to completion of the final financial settlements.  

(b) Acceptance shall be performed in the presence of Brembo or its representatives, 

with the Site Representative and additional representatives of Brembo also in 

attendance, if needed. If any Defects are discovered in the course of the Acceptance 

Procedure (other than Material Defects), a “Substantial Completion Certificate” 

shall be executed with Snagging List and the time limits for their removal. If no 

Defects are discovered, an Acceptance record with no comments shall be executed, 

hereinafter referred to the “Final Acceptance Certificate.” Except if decided 

otherwise by Brembo, neither the Substantial Completion Certificate nor the Final 

Acceptance Certificate shall be executed before the final and unconditional 

Occupancy Permit is obtained.  

(c) The Substantial Completion Certificate or Final Acceptance Certificate shall be 

deemed properly drawn up and binding if made without the Contractor’s 

participation provided that the Contractor was informed by the Site Representative 

of the scheduled date of Acceptance. 

(d) If Brembo chooses, at its own discretion, to accept the Works although Defects 

were discovered in them, the Price shall be reduced by an amount agreed by the 

Parties, depending on the nature and severity of the Defects. The Price amount may 
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be reduced while the Works are ongoing or as part of the final settlements in respect 

of the Works. 

(e) Implied Acceptance, including in particular by taking over the Works, the Project 

or any parts thereof for use, and in particular by acknowledging interim inspection, 

approval of any Progress Report or payment of any portion of the Price, is 

excluded. 

12.2.4. Removal of Snagging List items  

(a) The Contractor shall remove the Snagging List items listed in the Substantial 

Completion Certificate within the time limits specified therein. The Contractor 

shall not seek reimbursement of the costs of the work required to remove the 

Defects.  

(b) The Site Representative shall assess whether or not the Snagging List items listed 

in the Substantial Completion Certificate were removed in a proper manner. If it 

decides they were not, Brembo may refuse to execute the Final Acceptance 

Certificate and shall have the right to charge liquidated damages and, as the case 

may be, seek redress of damage caused by the Snagging List items, without 

prejudice to its right to rescind the Agreement for reasons attributable to the 

Contractor.  

12.3. Refusal to perform the Acceptance procedure  

12.3.1. The Site Representative and Brembo may refuse to perform the Acceptance procedure if 

the Works are incomplete to an extent preventing Brembo from actually using the Works 

or if the number of Defects is so excessive as to warrant the classification of the Works as 

incomplete or if there are Material Defects or if the Commissioning testing procedures are 

not met. If Brembo elects to execute the Substantial Completion Certificate 

notwithstanding such incompleteness (or if the Occupancy Permit is not issued or, if issued, 

is not final), the Contractor shall be liable for completion of the Works and for obtaining 

the documentation required to be in hand prior to Acceptance. 

12.3.2. The refusal to perform the Acceptance procedure shall be documented with a record issued 

by the Site Representative or Brembo, listing the Defects (in particular Material Defects) 

discovered in the Works and the required documents yet to be delivered. 

12.4. Final Acceptance  

12.4.1. The Parties shall take the necessary measures to perform the Final Acceptance within no 

more than 30 (thirty) calendar days from the execution by the Parties of the Substantial 

Completion Certificate, subject to different deadline agreed for removal of Defects, 

indicated in the Substantial Completion Certificate. 

12.4.2. Final Acceptance shall take place provided that the Contractor fulfilled all of its remaining 

obligations hereunder, i.e. unless no Defects were identified during the Acceptance 
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procedure, the Final Acceptance Certificate shall be executed only upon removal of all 

Defects identified in the Substantial Completion Certificate.  

12.5. Final settlement 

12.5.1. Within 14 (fourteen) days of the Acceptance procedure launched to confirm uncontested 

due completion of the Works, which shall be confirmed by relevant Defect removal 

certificates and, finally, by the Final Acceptance Certificate, the Contractor shall provide 

the Site Representative with the documentation concerning the final settlement of the 

Works, appending thereto those documents regarding the Works which have not yet been 

provided to Brembo. 

12.5.2. Within 14 (fourteen) calendar days of the date of submission of the documentation referred 

to in Clause 12.5.1 by the Contractor, the Site Representative shall review and verify the 

documentation regarding final settlements and the documents appended thereto in 

accordance herewith. 

12.5.3. Following the Acceptance, Brembo will be able to request the Site Representative to 

perform relevant calculations at the Contractor’s cost and risk if the Contractor, within 14 

(fourteen) calendar days of receipt of the Site Representative’s request, fails to provide the 

Site Representative with documentation regarding final settlements and the complete 

documentation as required hereunder.  

12.5.4. In the situation referred to in Clause 12.5.3, the Site Representative, at Brembo’s request, 

shall perform calculations to make final settlements relying solely on the data in the Site 

Representative’s possession, and the Contractor shall have no right to make any 

reservations regarding the results of the settlements made by the Site Representative. 

Brembo shall have the right to set off an amount equal to the Site Representative’s fee for 

performing the settlements referred to above against the amounts owed to Brembo by the 

Contractor.  

13. PRICE AND PAYMENTS 

Price 

13.1. As consideration for the correct and timely execution of the Works, in accordance with the terms 

and conditions of this Agreement, Brembo shall pay to the Contractor the total amount of 

[EUR/PLN] [•] (the “Price”). It is agreed between the Parties that the Price shall be subject to any 

adjustment needed on the basis of the effective dimensions of the Works once realized and 

compared to those approximately indicated under Annex 1; as a result of the different dimensions, 

the Price shall be adjusted proportionally.  

13.2. The Parties agree that the Price is a lump sum which considers and includes all necessary and/or 

functional charges, costs and expenditures incurred by the Contractor for the completion of the 

Works, such as, without limitations, the labor costs, the transport freight, the taxes related to the 

Materials and labor related social security, welfare and indemnity contributions, the customs duties 

and any other related charges.   
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13.3. The Contractor hereby waives the right, if any, to adjust the Price, which therefore shall not be 

increased due, for instance, without limitations, to: (i) the engagement of sub-contractors or any 

third parties even if authorized by Brembo; (ii) the necessity of additional costs for the payment of 

its employees due to works during extra hours, overtime, and/or by night in order to realized them 

according to the timing provided by this Agreement; (iii) increases in the cost of Materials and/or 

workman; (iv) any difficulties arisen in the proper execution of the Works; (v) any reasons 

whatsoever.  

Payments 

13.4. Brembo shall pay the Price to Contractor according to the following installments:  

13.4.1. 90% of the Price with monthly instalments according to the Progress Report, on the basis 

of the following procedure: within 25th day of given current month, the Contractor shall 

prepare the proposal of percentage progress protocol including the percentage progress of 

Works for the last day of given month and shall pass it to Brembo. On the basis of the 

Contractor proposal and within five (5) days after obtaining it, the Site Representative shall 

determine an estimation of the value of the Works completed in the Progress Report, and, 

once the value determined by the Site Representative has been approved by Brembo, the 

Site Representative shall communicate such value to the Contractor; the Contractor shall 

be entitled to issue an invoice for the amount communicated by Brembo and/or the Site 

Representative. 

13.4.2. The last instalment of 10% of the Price covered by the final invoice shall be paid after 

issuance of the Final Acceptance Certificate under the following conditions precedent: 

(a) The Contractor provides Brembo with the bank guarantee provided by Clause18.2; 

(b) The Contractor provides Brembo with all the documents and permits under its 

responsibility according to Clause 9and Clause 18; 

(c) All the systems and equipment capable to be tested before the Final Acceptance 

Certificate date have been successfully commissioned. 

13.5. Brembo may reduce any of the payment above if any of the activities necessary for the achievement 

of the relevant Milestone are incomplete or if Brembo and/or Site Representative will detect any 

flaws in the Works or if the Works are not in full compliance with Drawings and Specifications. 

13.6. Each payment shall be made by way of wire transfer on the current account to be separately 

communicated by the Contractor within the term of 60 (sixty) days end of month following the 

relevant invoice date. 

13.7. If the Contractor uses any Subcontractor or further subcontractor: 

13.7.1. If, during the term of this Agreement or thereafter, a Subcontractor raises any claims for 

payment vis-à-vis Brembo, Brembo shall immediately notify the Contractor accordingly, 

whereupon the Contractor shall be required to state reasons why there are no grounds for 

any payment to be made to the Subcontractor within 7 (seven) days of the day of Brembo’s 

notice referred to above. If the Contractor does not state any reasons in writing by the 

prescribed deadline or if the Contractor’s position is not supported by facts or has no formal 
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grounds, Brembo shall have the right to deduct the claimed amount from the Price until 

resolution of a dispute with above-mentioned Subcontractor or the granting of relevant 

securities by the Contractor to Brembo. Brembo may retain such amount after final 

settlement of the Price as a security for Brembo’s claim towards the Contractor for 

reimbursement of the remuneration paid to Subcontractor if the dispute is not finally 

resolved before Acceptance. 

13.7.2. Brembo shall pay the invoice raised by the Contractor on condition that it receives from 

the Contractor written statements signed by all Subcontractors and addressed to Brembo, 

in which they will confirm that the Contractor complied with the obligation to pay all fees 

due to them for completion of the given part of the Works performed by the given 

Subcontractor to the extent such fees are due and payable prior to the payment date of the 

given invoice raised by the Contractor. 

13.7.3. Brembo shall have the right to suspend payments to the Contractor, in an amount not higher 

than the Subcontractors’ outstanding amounts, if, in the light of the settlements and 

Subcontractors’ statements submitted by the Contractor or the lack of any such statements, 

there appear to be outstanding and overdue (including disputable) claims asserted by the 

Subcontractors regarding the remuneration payable to the Subcontractors for construction 

works performed by the Subcontractors. 

13.7.4. In the event referred to in Clause 13.7.3 the payments will be suspended until such time as 

Brembo has been provided with a requisite statement signed by the Subcontractor or other 

evidence confirming payment of the amounts payable to the given Subcontractor, with the 

proviso that the Contractor shall submit such statement immediately after it has received 

the same from the Subcontractor.  

13.7.5. If the Contractor does not provide Brembo with the Subcontractor’s or other evidence 

acceptable to Brembo, confirming payment of the amounts payable to the given 

Subcontractor, Brembo’s obligation to pay the Contractor’s fees shall expire to the extent 

Brembo made a direct payment to the Subcontractor. Brembo shall inform the Contractor 

immediately about any payments made directly into the Subcontractors’ accounts, attaching 

copies of proof of payment. 

13.7.6. All amounts paid directly by Brembo to the Subcontractor under this Clause or pursuant to 

a final and non-appealable enforcement title shall reduce the amount of the Price, which 

means that Brembo shall have the discretionary right to deduct these amounts from the 

Price, to which the Contractor hereby expressly agrees. 

13.7.7. Once the Final Acceptance Certificate has been signed, for the purpose of final settlement 

of the Subject Matter of Agreement the cumulative sum total of all the Progress Reports 

will be settled against all the payments made by Brembo to Subcontractors and the 

outstanding payable amount of the Price. 

The provisions of Clauses 13.7.1 - 13.7.7 shall apply accordingly to further subcontractors hired by 

the Subcontractors. 
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14. SITE MANAGER  

14.1. The Contractor shall appoint a Site Manager, who shall have all the power to act on behalf of the 

Contractor and shall organize, duly complete and guarantee the quality of the construction 

according to the Execution Design and solve all the matters the Contractor is responsible for. 

14.2. Among the others, the Site Manager shall have the following duties: 

14.2.1. be continuatively present in the Construction Site; 

14.2.2. take care, custody and provide for the safekeeping of the Construction Site, the material 

and the equipment in the Construction Site as far as the Works under this Agreement are 

concerned; 

14.2.3. draft and deliver to Brembo and to the Site Representative safety and the plan of security 

and protection of health at the Construction Site as far as the Works under this Agreement 

are concerned; 

14.2.4. take care and update all the documentation of the Works; 

14.2.5. manage and execute the Works in compliance with the Execution Design, the Annexes and 

the applicable laws and all the regulations in force for industrial building and town planning 

matters such as, but not limited to protection of safety at work and site safety, noise and 

environmental rules, and to the technical specifications defined in the Agreement; 

14.2.6. execute all the provisions noted on the Site Log; 

14.2.7. delivery the Works and attend to each control and to the all the inspection of Brembo and 

guarantee the execution of possible test and the Commissioning provided by the applicable 

laws, local rules and regulations in force and this Agreement; 

14.2.8. arrange and deliver to Brembo all the documentation concerning the Works; 

14.2.9. deliver the Works and any necessary for the Acceptance inspections by the appropriate 

annotation on the Site Log, attend to the inspection visits, guarantee the removal of the 

defects provided by the Substantial Completion Certificate; 

14.2.10. communicate in writing to Brembo any claims and complaints, also in connection with 

objections raised to the Site Representative concerning the realization of the Works; 

14.2.11. execute any other activities and obligations provided by the applicable laws, regulations 

and rules such as, but not limited to protection of safety at work and site safety, noise and 

environmental rules as well those ones concerning civil works. 

15. SITE REPRESENTATIVE 

15.1. Brembo shall assign a Site Representative who will constantly overview the execution and the 

performance of the Works in the interest of Brembo. The Site Representative has no right to act on 

behalf of Brembo. 

15.2. The Site Representative powers and duty includes: 

15.2.1. be present in the Construction Site; 
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15.2.2. examine the compliance of the Works realization to the Annexes before their completion as 

well as the applicable rules and all the regulations in force for industrial building and town 

planning matters such as, but not limited to protection of safety at work and the 

Construction Site safety, noise and environmental rules and give the instruction to the 

Contractor to this respect, on behalf of Brembo;  

15.2.3. examine the quality of the Works during their realization and the use of the appropriate 

Materials; 

15.2.4. attend to the tests and the technical commissioning of the technical systems and the 

Equipment, as well as to arrange and attend to the Commissioning proceeding; 

15.2.5. confirm, together with Brembo, the Works have been effectively realized and executed and 

confirm the removal of the Defects; 

15.2.6. certify the achievement of the Milestones,  

15.2.7. support Brembo in determine the value of the Works completed for the monthly payment 

of the Price; 

15.2.8. test and commission the system and Equipment installed by the Contractor; 

15.2.9. issue the Substantial Completion, Commissioning and Final Acceptance Certificates; 

15.2.10. give the instructions to the Site Manager according to the annotations on the Construction 

Site register and relevant to the removal of the Defects resulting from the inspection of the 

Works; 

15.2.11. monitoring the progress of the Works and coordinate the Site Manager and the Works 

accounting. 

15.3. It being understood that the Site Representative control and overview over the execution of the 

Works shall not diminishing and/or waive the Contractor responsibilities and liabilities set forth in 

the present Agreement and the Contractor shall be and remain independent in managing the 

contractual working procedures and the Works to be performed, in organizing the Construction Site, 

the operational staff, and any other activity and execution procedure. The failure of the Site 

Representative to notice any Defect in the Equipment or any problem in the performance in the 

Work shall not diminish or waive the rights or remedies of Brembo against the Contractor in case 

of Defects of the Works or not fulfilments or breach by the Contractor of its obligations hereunder. 

15.4. Brembo on a case-by-case basis reserve for itself the right to overview directly or through other 

representatives the correct executions of the Works. 

16. SUBCONTRACTORS 

16.1. The Contractor shall not assign this Agreement or any obligations or rights deriving therefrom to 

third parties without Brembo prior written consent. 

16.2. The Contractor shall be liable for all the actions and omissions of the Subcontractors and further 

subcontractors as it would be for its own actions and omissions. The Contractor shall cause the 

Subcontractors to hold professional indemnity insurance, with insurance cover of at least the value 

of the Works to be performed by them.    
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16.3. If a given subcontractor or its further subcontractor shall be notified by the Contractor to Brembo 

or shall present itself to Brembo on its own accord pursuant to Article 6471 of the Civil Code, the 

Contractor shall deliver to Brembo the agreement made with that Person along with the relevant 

documentation relating to the works to be performed under that agreement (or under the draft 

thereof, if the Person at issue requested notification or came forward itself prior to the agreement 

being executed). The agreements (draft agreements) thus delivered are required to set out at least: 

16.3.1. the scope of the outsourced Works; 

16.3.2. the amount and manner of payment of the subcontractor's remuneration. 

16.4. Brembo does not write to the Contractor or proposed subcontractor objecting to or voicing its 

concerns relating to the hiring of the latter within 30 (thirty) days of having received from the 

Contractor or the proposed subcontractor the draft agreement to be concluded with the proposed 

subcontractor together with the documentation concerning the works to be performed under that 

agreement, Brembo shall be deemed to have approved the hiring of the proposed entity by the 

Contractor in the capacity of subcontractor; Brembo shall not unreasonably object to or voice 

concerns about the hiring of the proposed entity to act as subcontractor for the Contractor. 

Following the execution of the agreement with the Subcontractor, the Contractor shall provide a 

copy thereof to Brembo, together with copies of all the schedules thereto, within 7 (seven) days of 

the conclusion of the agreement. The provisions in Clauses 16.3 and 16.4 shall apply accordingly 

to all subsequent amendments of the agreement made with the Subcontractor. 

16.5. Having regard to the provisions in Article 6471 §5 of the Civil Code in the relationship between the 

Contractor and Brembo, resulting from joint and several liability for payment of remuneration due 

to Subcontractors and their further subcontractors, the Contractor undertakes to release Brembo 

(pursuant to Article 392 of the Civil Code) from the latter's obligation to remunerate the 

Subcontractors and further subcontractors pursuant to Article 6471 §5 of the Civil Code. The 

Contractor shall make all payments due to the Subcontractors in a timely manner, and following 

each payment shall deliver to Brembo proof of payment issued by the Contractor's bank or, in the 

alternative, a representation by the Subcontractor, addressed to Brembo, confirming receipt of 

payment or settlement of the due remuneration, and shall also forward to Brembo analogous 

evidence of payments made to further subcontractors, promptly after having received the same from 

the Subcontractor. If any Subcontractor files claims against Brembo, the Contractor shall, if so, 

requested by Brembo, take part in the relevant proceedings, at its own cost, to the extent required 

to indemnify Brembo against the claims filed by the Subcontractor. If Brembo is forced to make 

payments to the Subcontractor, the Contractor shall reimburse Brembo for any and all costs incurred 

as a result, including court costs, attorney's fees and reasonable legal assistance expenses. 

16.6. The Subcontractor agreements shall contain provisions obligating Subcontractors to reimburse the 

Contractor for any and all costs incurred by it while pursuing claims for payments by Brembo to 

the Subcontractors, if any. 

16.7. The agreements entered into by the Contractor with Subcontractors shall contain provisions 

allowing Brembo to enter directly into the contractual relationship between the Contractor and the 

Subcontractor in the event of termination of this Agreement, commencement of liquidation 

proceedings against the Contractor, the Contractor being declared bankrupt or commencement of a 
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procedure to restructure the Contractor. The Contractor shall include analogous provisions in its 

agreements with suppliers. 

16.8. The rules set out in the preceding Clauses 16.2 - 16.6 shall apply also to agreements made between 

Subcontractors and their further subcontractors, as well as to any such claims as may be brough by 

the further subcontractors against Brembo. The Contractor shall cause analogous provisions to be 

included in its agreements with Subcontractors and in agreements entered into by and between the 

Subcontractors and their respective subcontractors. 

16.9. If a Subcontractor causes detriment (delays, defects), Brembo shall have the right to request the 

Contractor to promptly evict the offending Subcontractor from the Construction Site. In such a case, 

the Contractor shall promptly take action required to remove the offending Subcontractor from the 

Construction site and arrange for the outsourced Works to be continued without delay, in 

consideration of the Price provided for herein. 

16.10. Brembo may at any time request the Contractor to provide, within 7 (seven) calendar days, 

information about all of its Subcontractors and their further subcontractors hired to perform the 

Works and the amounts payable to them. 

16.11. Brembo shall approve any subcontractor nominated by the Contractor before conclusion of a 

subcontract first. 

16.12. In any case the Contractor shall guarantee that none of its approved Subcontractors may further 

assign in full or in part its activities. 

16.13. The contractual relationship between the Contractor and its Subcontractor will be exclusively 

responsibility of the Contractor. Therefore, the Contractor shall not be entitled to claim Brembo for 

any Price revision nor additional costs or expenses, even in the event that the Subcontractor will 

have title for such claims towards the Contractor. 

16.14. The Contractor shall ensure that its subsidiaries, employees, agents and other representatives, and 

its Contractors and Subcontractors, comply with the obligations and constraints set out in the 

Agreement. 

17. STATUTORY WARRANTY AND GUARANTEE 

17.1. In addition to all other statutory warranties and guarantees provided by the applicable law, the 

Contractor shall grant a quality guarantee in respect of its services performed under this Agreement 

and in particular Works for the following periods starting from the date of Final Acceptance 

Certificate: 

17.1.1. 10 (ten) years for integrity and leak proofness of structural Works; 

17.1.2. 5 (five) years for the other Works; 

17.1.3. The guarantee periods granted by manufacturers or vendors of the Equipment and other 

elements installed in the Project, not to be less than 2 (two) years; 

17.1.4.  In the event of the removal of Defects, the warranty period shall start anew from the date 

of the removal of the Defect 

(jointly "Guarantee and Statutory Warranty Periods"). 
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17.2. Brembo reserves the right to exercise quality guarantee rights independently of statutory warranties. 

17.3. If Defects are found within the warranty or guarantee period, Brembo shall inform the Contractor 

in writing of the identification of the Defects and request the Contractor to proceed with the 

rectification of the Defects and the committee (i.e., with the participation of the Contractor and 

Brembo at the Contractors’ discretion) qualification of the Defects within 7 (seven) days from the 

date of notification. The commission qualification of the Defects shall be recorded in a protocol. 

The Contractor's failure to appear within the set time limit shall entitle Brembo to unilaterally sign 

the protocol on the qualification of Defects. 

17.4. In relation to the Defects found, Brembo - on the basis of the guarantee provided by the Contractor: 

17.4.1.  if the Defects are capable of being remedied, he may request that they be remedied, 

repaired or to replaced at the Contractor’s costs the faulty components with new ones, 

according to which remedy is most favorable in Brembo interest, taking care of the 

repairing, replacement and manpower costs, including the travel, board and lodging costs 

of the technicians, the additional costs and risks of faulty components’ transportation and 

storage at the Contractor’s premises and the custom duties, if any; or 

17.4.2. carry out all the activity necessary upon request of Brembo to ensure the proper 

performance of the Works, without any costs for Brembo; or 

17.4.3. if the Defects are not removable then, Brembo may request an appropriate reduction of the 

Price, or may require compensation for the damage caused. 

17.5. When a Defect poses a threat to human life or health or of substantial damage, it shall be promptly 

removed by the Contractor, with the threat to human life or health or of substantial damage posed 

by the Defect at issue to be eliminated within no more than 12 hours of the Contractor being notified 

thereof. Other Defects shall be removed by the Contractor within 7 (seven) business days of the 

Contractor being notified thereof, except when a longer time is needed due to:  

17.5.1. the nature of the Defect;  

17.5.2. accessibility of the Defect location;  

17.5.3. weather conditions, or  

17.5.4. delivery times for the Equipment and materials to be replaced, in which case the Contractor 

shall be required to provide a temporary solution enabling the continued use the defective 

part of the Works. 

17.6. In the event the Contractor fails to perform its warranty obligations within the time limits specified 

in Clause 17.5, Brembo may directly perform the necessary works, or engage a third party to do so, 

and charge all the relevant cost, damages and expenses to the Contractor. The Parties exclude in 

this respect the application of Article 480 of the Civil Code. To this respect Brembo may enforce 

the Guarantee Bond (as define below), or alternatively set off with any the withhold amount. 

17.7. Brembo shall provide the Contractor with access to the relevant part of the Property to the extent 

and for the time required to remove the Defect and shall also provide the Contractor with the 

essential utilities, the latter at the Contractor's cost. The Contractor shall ensure that its Defect 
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removal works on the Property cause the least possible nuisance to the Project's customers and 

users. If the Contractor's works are noisy or shall otherwise hinder the use of the Project premises 

by the Project's customers and users, Brembo may request such work to be performed outside the 

Project's business hours and over weekends and statutory holiday periods. 

18. BANK GUARANTEES 

18.1. The Contractor shall provide Brembo a performance bond on the date of execution hereof. The 

security amount shall be EUR [•] ([•] percent) of the gross maximum Price (“Performance Bond”). 

The Performance Bond shall be unconditional, irrevocable, payable at Brembo first demand bank 

guarantee(s), transferable without the need to obtain consent from its issuer and shall be issued by 

a reputable international bank previously approved in written form by Brembo in the form as 

attached in Annex 4. The Performance Bond shall serve to secure the fulfilment of all Contractor 

obligations under this Agreement, including claims resulting from improper performance by the 

Contractor of all the Works hereunder by which shall be meant in particular:  

18.1.1. claims connected with default in completion of the Works, in compliance with the 

requirements set out herein;  

18.1.2. claims relating to Defects; 

18.1.3. claims for liquidated damages and compensation; 

18.1.4. claims relating to Brembo’s joint and several liability to Subcontractors and further 

subcontractors based on Article 6471 of the Civil Code; 

18.1.5. reimbursement for the costs of substitute performance, and  

18.1.6. repayment of sums overpaid. 

The Performance Bond shall remain valid throughout the period from [•] until elapse of 30 (thirty) 

days from the execution of the Final Acceptance Certificate. 

18.2. The Contractor shall attach a Defects removal guarantee in the amount of [10] % [(ten)] of the gross 

Price amount ("Guarantee Bond") to the Final Acceptance Certificate. The Guarantee Bond shall 

be irrevocable, unconditional, payable on first demand, transferable without the need to obtain 

consent from its issuer, and shall be issued by a reputable bank previously approved in written form 

by Brembo, in the form as attached in Annex 4. The Guarantee Bond shall serve to secure any such 

claims as may be brought by Brembo against the Contractor in the statutory warranty and guarantee 

period, including claims for liquidated damages and compensation. The Guarantee Bond shall 

remain valid for a minimum of 5 (five) years. Brembo may refuse to execute the Final Acceptance 

Certificate if the Contractor fails to provide the Guarantee Bond. 

18.3. If the validity of the Performance Bond is due to expire prior to the anticipated date of execution 

of the Final Acceptance Certificate, the Contractor shall provide Brembo with a suitably extended 

bank guarantee at least 30 days prior to the expiry of the Performance Bond. If the Contractor fails 

to provide the said bond, Brembo shall have the right, after first cautioning the Contractor in 

writing, to avail itself of the Performance Bond and retain the amounts provided by the issuer of 

this security instrument as a deposit until such a time as the Contractor provides the relevant bank 

guarantee extended to remain valid until the date of execution of the Final Acceptance Certificate.  
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18.4. Should the Contractor fail to issue, renew, adjust, extend and, more in general, duly provide the 

Bank Guarantees, Brembo shall be entitled to suspend any payment and to execute any guarantee 

over the prices at its own discretion. 

19.  SUBSTITUTE PERFORMANCE 

19.1. Brembo should have the right to hire a third party (substitute contractor) to perform all or part of 

the Works, at the Contractor’s cost and risk, if the Contractor performs the Works in a defective 

manner or falls behind the Time Schedule for more than 14 (fourteen) days. Brembo’s right to order 

substitute performance shall be independent of its other rights hereunder. 

19.2. If Brembo shall exercise its right referred to in the preceding Clause 19.1, the Contractor shall pay 

all the costs of the substitute performance, including the remuneration due to the documentation, 

and the in-house costs incurred by Brembo, the latter to amount to EUR [•] (•) of the Price due to 

the substitute contractor. 

20. SUSPENSION OF THE WORKS 

20.1. Brembo shall have the right to suspend at any time, in whole or in part, the Works and the execution 

of this Agreement upon written notice to the Contractor. The length of the suspension shall be 

specified in the notice, but it may be shortened or extended by subsequent notices, it being 

understood that the suspension period may not exceed seven (7) days. In any case, Contractor shall 

use its best efforts to resume performance of the Works on the first business day after the end of the 

suspension period. During such suspension period, the Contractor shall monitor and keep in good 

conditions the Construction Site and the Works realized up to the suspension. 

21. TERMINATION 

21.1. Brembo may terminate this Agreement with immediate effect by giving written notice to the 

Contractor by registered letter with advice of receipt, if one of the following events should occur: 

21.1.1. If the Contractor shall default and not comply within 15 (fifteen) days in the performance 

or observance of any term, covenant or agreement contained in this Agreement and in any 

other agreement executed with any entity directly or indirectly affiliated with Brembo; 

21.1.2. the company or business division of the Contractor involved in the performance of the 

Works is sold or transferred to third parties regardless the nature of the transaction; 

21.1.3. one of the Contractor directors or a party who performs significant duties in the Contractor 

organization is charged with offences relating in any way to company management; 

21.1.4. if the Contractor shall become insolvent or bankrupt or fail to pay its debts as they mature, 

or applies to a tribunal for the appointment of a receiver, liquidator or trustee or if 

bankruptcy, insolvency, reorganization, arrangement or liquidation proceedings shall be 

instituted by or against it. 

21.2. Brembo also reserves the right to terminate this Agreement without cause on giving 30 (thirty) days’ 

notice. 

21.3. The Contractor acknowledges that the performance of certain obligations specified in this 

Agreement is of the essence of the Agreement for Brembo, and that Brembo is therefore entitled, 
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in addition to damages and payment of any penalties due pursuant to this Agreement, to terminate 

this Agreement with immediate effect, in event of the Contractor material breach of its obligation 

under this Agreement.  

22. PROCEDURE UPON TERMINATION   

22.1. In the event Brembo terminates the Agreement, then at the option of Brembo, the Contractor shall:  

22.1.1. complete all material work specified in the notice, or  

22.1.2. stop the performance of the Work and Brembo may assume the Work.   

22.2. If Brembo elects to assume the Work, the Contractor shall proceed to: 

22.2.1. Terminate all purchase orders and contracts related to this Agreement that may be 

terminated without cost; 

22.2.2. Terminate, subject to the approval of Brembo, all purchase orders and contracts whose 

termination would be less than if said purchase orders and contracts would be continued; 

and 

22.2.3. Deliver to Brembo, in accordance with its instructions, all materials, supplies, work in 

progress, installations, equipment, machinery, and instruments acquired by the Contractor 

regarding the execution of the Work and for which the Contractor has to be reimbursed in 

accordance with this Agreement, as well as all drawings, working drawings, specifications, 

and other information accumulated for the execution of the Work.  If so, indicated by 

Brembo, the Contractor shall carry out all work necessary to preserve the work in progress 

and to protect materials, plant, equipment in the Work and in transit thereto. 

22.3. At the termination of this Agreement and unless the termination is caused for the Contractor fault, 

Brembo shall pay the Contractor: 

22.3.1. The portion of the Work that the Contractor had completed; 

22.3.2. The cost for the Contractor of the materials that have been delivered at the Construction 

Site up to the date in which the termination will be effective; 

22.3.3. The unpaid balance of the cost for the Contractor of all materials contracted for the Work 

for which the Contractor has placed in good faith irrevocable purchase orders; 

22.3.4. The cost to the Contractor for the cancellation of purchase orders and subcontracts in 

accordance with this Clause 22; 

22.4. The payment to be made for any portion of the Work shall be made on the percentage of the 

completed portion of the whole Work, as determined jointly between the Parties. 

23. CONTRACTOR’S LIABILITY  

23.1. The Contractor shall bear all the economic, organizational, technical and legal risks entailed by the 

Works and the performance of all the other obligations hereunder, including those entailed by any 

modifications of the Drawings and Specifications and the Works Requirements that may be needed. 

Brembo shall not be liable for the way in which the Contractor shall choose to carry out the Works 

and perform its other obligations. 
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23.2. The Contractor shall bear sole liability for: 

23.2.1. all actions and omissions of the Subcontractors, suppliers and other entities engaged by the 

Contractor for the purposes of performing this Agreement; 

23.2.2. all damage and losses incurred by Brembo as a consequences of delays in the performance 

of the Works attributable to the Contractor;  

23.2.3. all damage arising as a result of non-payment or late payments of any amounts due to the 

Subcontractors; 

23.2.4. all consequences of the Contractor’s qualifications, authorizations and business permits 

turning out to be insufficient, incorrect or expired; 

23.2.5. all damage arising from the use of materials, equipment or devices inconsistent with the 

Drawings and Specifications, the Works Requirements, provisions of this Agreement or the 

applicable standards;  

23.2.6. all damage caused by the Contractor to the structures existing on the Property or to 

structures erected next to the Construction Site or the Property, including damage resulting 

from landslides or ground subsidence, and caused by construction machinery and 

Equipment;  

23.2.7. pollution of or damage to the environment resulting from its own actions and actions of any 

of it subordinates involved in carrying out the Works, including employees of the 

Subcontractors and its further subcontractors.  

23.3. The Contractor shall be liable to Brembo and third parties for any damage incurred by Brembo or 

the third parties as a result of performance of Works, including in particular for: 

23.3.1. personal injury, health disorder or death of persons, or  

23.3.2. damage to or destruction of any item of real or movable property owned by Brembo or a 

third party. 

23.4. Duty to protect, maintain and secure the Construction Site and the Works 

23.4.1. The Contractor undertakes to protect, maintain and secure the Construction Site and the 

Works, as well as the Materials, Equipment and machinery used against damage, 

destruction and theft, and shall assume the risks attendant thereto until the date of the Final 

Acceptance Certificate by Brembo. Brembo shall not be liable for any assets (property) 

kept on the Construction Site, including for any damage resulting from the loss or 

destruction of such property. 

23.4.2. The Contractor shall protect and secure Brembo’s assets kept at the Construction Site 

(including the site facilities) against destruction, damage and dirt which the said assets may 

be exposed to, in particular, as a result of actions by the Contractor or any of its subordinates 

involved in carrying out the Works. 

23.4.3. The Contractor shall promptly repair or replace any such elements or the Works it is 

responsible for as shall be destroyed by a third party, also when this third party shall be a 
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member of the Subcontractor’s team or a team of any of its further subcontractors. The 

Contractor shall repair any damage caused by itself or its subordinates involved in carrying 

out the Works, at its own cost, and shall pay any fees that may be charged in connection 

therewith 

23.4.4. The Contractor shall bear sole and full liability for the safety of its personnel, of the 

Subcontractors, further subcontractors and suppliers, for the protection of their property, its 

own installations, site facilities, equipment, machinery and tools. The Contractor shall keep 

all of the said elements operable and repair them whenever needed, regardless of the factors 

affecting their good condition. The Contractor shall bear sole liability for any and all 

accidents or damage attributable to the said elements, and for any detriment suffered by 

anyone in connection with such damage.  

23.4.5. The Contractor shall not seek financial compensation from Brembo for any losses or 

additional costs it may incur as a result of any lack of caution or improper performance of 

the duty to protect, maintain and secure the site facilities, the Construction Site and the 

Works, also when these should be caused by third parties or forces of nature.  

23.4.6. The Contractor shall indemnify Brembo against any and all such claims as may be brought 

in connection with the non-performance or improper performance of its obligations 

hereunder. 

24. INSURANCE 

24.1. During the terms of this Agreement, starting from the Commencement Date and up to the date of 

the Final Acceptance Certificate, the Contractor shall procure and maintain the insurance policies 

listed below at its own expense, with leading insurance companies rated on the basis of recognized 

ratings according to the best national and international practices: 

24.1.1. Construction All-Risk insurance (CAR) with effect for the entire duration of the Works, 

including principal and subcontractors as additional insured, covering loss of or damage to 

both construction works and existing properties at their replacement value. The policy will 

also include the ALOP (Advanced Loss of Profit) guarantee; 

24.1.2. Third party Liability Policy with a minimum limit of EUR 10,000,000 per claim and annual 

aggregate to cover loss, damage and injury to goods and persons deriving from the 

Contractor’s activity; 

24.1.3. Employers’ Liability Policy with a minimum limit of EUR 5,000,000 per claim and annual 

aggregate, and compliance with workers compensation obligations and regulations;  

all attached as Annex 3 hereto.  

24.2. The Contractor represents and warrants that: 

24.2.1. the receipt by Brembo of certificates relating to policies that do not comply with the 

requirements set out in Clause 24 hereof, shall not exonerate the Contractor from its 

obligation to take out the insurance cover complying with the terms of the Agreement; 
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24.2.2. not more than ten (10) days before a policy expires, the Contractor shall deliver to Brembo 

an insurance certificate certifying the renewal of that cover; 

24.2.3. the cover granted by the policies indicated in Clause 24 hereof shall not be deemed to limit 

the Contractor’s liability and obligations deriving from the present Agreement; 

24.2.4. the Contractor shall check and shall be responsible for ensuring that subcontractors meet 

the insurance Clause 24 hereof including cross liability and severability coverage 

extensions and shall name Brembo as additional insured, be primary and not excess over 

or contributory with any other valid, applicable, and collectible insurance in force for or 

maintained by Brembo or Brembo’s contractors/sub-contractors and waive, together with 

the insurer, any right of subrogation under such insurance; 

24.2.5. the insurance cover shall operate on a first-loss basis, not in addition to or as a contribution 

to the cover taken out by Brembo and/or its subcontractors; 

24.2.6. the policies shall state that the insurers waive all right of recourse against Brembo. 

24.3. In the event Contractor does not comply with the requirements in this provision, Brembo may:   

24.3.1. purchase such insurance coverage on its own behalf and deduct the cost thereof from any 

amounts due and owing to Contractor; or  

24.3.2. terminate this Agreement; or  

24.3.3. pursue any and all other remedies it may have against Contractor for a default under this 

Agreement. 

25. FORCE MAJEURE 

25.1. In this Article, “Force Majeure” means an exceptional events or circumstances that: 

25.1.1. is unforeseeable, unavoidable and outside the control of the Party which invokes it; 

25.1.2. does not fall either expressly or impliedly within the scope of such Party’s obligations, 

responsibilities or risks under this Agreement; and 

25.1.3. renders said Party unable to comply totally or partially with its obligations under this 

Agreement. 

25.2. In order to clarify the Agreement occurred between the Parties in the definition of what is 

considered a Force Majeure event, any of the following shall be considered events of Force 

Majeure: 

25.2.1. war (whether declared or not), explosions, radiation, chemical contamination, hostilities, 

revolution, rebellion, insurrection against any authorities, riot, terrorism, acts of a public 

enemy or other civil disturbance; 

25.2.2. acts of God, including natural catastrophes such as whirlwinds, earthquakes, floods, storm, 

tornados, typhoons, hurricanes, landslides, volcanic eruptions, fires, objects striking the 

earth from space (such as meteorites); 
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25.3. To the opposite, the Parties agree that any of the following shall not be considered events of Force 

Majeure: 

25.3.1. subsoil surprises and/or obstacles such as remnants of war, radioactive material, geological 

and/or archaeological artifacts, rocks, and/or underground service pipelines and/or 

obstacles (including but not limited to gas, electricity, water, electric, sewer); 

25.3.2. national and regional whole trade union industry strikes, sabotage, embargo, blockages, 

suspension/revocation of export and/or import licenses, injunction, lock‐out or restrain of 

labor (other than, in any event, strikes limited to the personnel of the Contractor or of any 

Subcontractor);   

25.3.3. adverse weather conditions such as heavy rains, cold of heat above or below the average 

expected; 

25.3.4. war in Ukraine and its consequences; 

25.3.5.  COVID-19 pandemic and its consequences; 

25.3.6. transport delay or customs issues. 

25.4. If a Party is or will be prevented from performing any of its obligations under the Agreement by 

Force Majeure, then it shall inform the other Party in writing of events or circumstances constituting 

the Force Majeure immediately and, in any event, within 48 hours from becoming aware of the 

same, specifying the obligations the performance is or will be prevented and the possible impact of 

the Force Majeure on the Time Schedule and, if any, outlining the possible measures to be 

implemented to mitigate or remedy the consequence of the event of Force Majeure.  

25.5. Such Party shall undertake that, to the extent that the Time Schedule impact caused by a Force 

Majeure event can be mitigate or negate with an extra effort of such Party, then the Party will bear 

the consequence of the Force Majeure event, as it is required to do for the event which, even if 

outside its control, are not considered a Force Majeure event. 

25.6. The Party who suffers of the Force Majeure event shall also give the relevant notice in a timely and 

correct manner to the insurance companies.  

25.7. The Contractor acknowledges and accepts that it shall not be entitled to any increase in the Price or 

any other indemnity in relation to the Force Majeure event. The Contractor will only be entitled to 

an extension of the Completion Date set forth in the Time Schedule for a period equal to the duration 

of the Force Majeure and the time required to restore the Construction Site or part of the equipment 

damaged due to the Force Majeure event or circumstance. 

25.8. If a Force Majeure event or circumstance continues uninterrupted for more than 30 (thirty) 

consecutive days or more than 45 (forty-five) non-consecutive days, each Party shall be entitled to 

terminate this Agreement. 

26. COMPLIANCE 

26.1. Brembo is a company member of Brembo Group. Each Brembo Group Company decided to 

perform its business activities in accordance with its own Code of Ethics and, in observance to the 

relevant principles of Corporate Governance and Compliance, has adopted an Organization, 
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Management and Control System in accordance with the Legislative Decree n. 231 of June 8th, 

2001 as subsequently amended and integrated, an Anti-Bribery Code of Conduct, a Code of Basic 

Working Conditions, a Sustainable Procurement Policy and a Policy on non-discrimination and 

diversity; those documents are available online at www.brembo.com » “Company” » “Corporate 

Governance” » “Codes and Policies”.  

26.2. Brembo wishes to cooperate and make business only with companies who shares such ethical 

approach. Pursuant to the importance that for Brembo hold business ethics, social responsibility 

and the compliance of the legal framework in performing its business activity, the Contractor 

commits to comply with the principles stated in the Code of Ethics and in other Codes of Conducts 

and Policies from time to time issued by Brembo and available on Brembo’s website, and generally 

to transparency, fairness and loyalty principles. Notably, the Contractor shall refrain from and shall 

develop a control system in order to prevent the commission of any action or engaging in any 

practice which may result in a breach of any anti-bribery or anti-corruption laws, environmental 

laws, labor and labor safety laws. Moreover, the Contractor shall adopt an adequate control system, 

in order to prevent the commission of such violations. 

26.3. In the event that the Contractor doesn’t comply with the abovementioned principles of conduct 

and/or is charged with criminal offence in relation to its business activity, that shall be considered 

a breach of the Contractor contractual obligations, and Brembo shall be entitled to interrupt with a 

precautionary approach and/or immediately terminate any business relationship with the 

counterpart. 

26.4. Brembo may require the Contractor from time to time to certify in writing its compliance with the 

terms of this Section. 

27. CONFIDENTIALITY 

27.1. The Parties acknowledge that in the course of performance of this Agreement, Confidential 

Information may come to the Contractor’s knowledge, and the Contractor shall: 

27.1.1. use the Confidential Information solely for the performance of the obligations laid down in 

the Agreement; 

27.1.2. impose the same confidentiality and secrecy obligations on its employees, directors and 

executives, and also on its consultants/external contractors used to fulfil the obligations 

forming the subject of the Agreement; 

27.1.3. to take all other measures necessary to guarantee compliance with the said obligations. 

27.2.  The contents and existence of this Agreement, its scope and the relations between the Parties are 

considered Confidential Information. 

27.3. These Contractor’s confidentiality obligations shall survive the termination of the Agreement, for 

an indefinite period of time, except for the Confidential Information that: 

27.3.1. has fallen into the public domain for reasons other than breach of the Agreement; 

27.3.2. was already lawfully in the Contractor’s possession when it was disclosed; 



Page 40 of 41 

 

27.3.3. becomes necessary to disclose by order of a judicial or administrative authority or in 

compliance with statutory obligations, provided that the Contractor notifies Brembo of the 

request by the authority or compliance with the statutory obligations in advance, in 

sufficient time for the necessary measures to be taken to protect the need for confidentiality. 

27.4. Upon termination of this Agreement on any ground, the Contractor undertakes to cease immediately 

the use of all the Confidential Information which has come to its knowledge and to return to Brembo 

all documents and/or reproductions, including those on electronic media, containing the latter’s 

Confidential Information. 

28. NOTICES 

28.1. A written notice shall be deemed duly delivered if delivered by hand with confirmation of receipt 

requested, or if sent by registered mail or courier service to the following addresses: 

28.1.1. if to Brembo 

[•] 

[address] 

cc: [•] 

Email: [•] 

28.1.2. if to the Contractor: 

[•] 

[address] 

cc: [•] 

Email: [•] 

or to any such other address as shall be notified by the Party concerned to all the other Parties in 

accordance with this Clause.  

28.2. If a Party changes its address for service without notifying the other Parties thereof in accordance 

with Clause 28.1, all notices and communications sent to the addresses listed above (or new 

addresses changed as provided for herein) shall be deemed effectively delivered. 

29. MISCELLANEOUS 

29.1. Audit rights. Subject to giving notice to the Contractor, Brembo is authorized to access and copy 

all the information, books, documents, payroll data, receipts, correspondence and other electronic 

and non-electronic documentation of the Contractor relating to the Works. The Contractor’s 

obligations pursuant to the Agreement, any payment made to the Contractor or any claim made by 

the Contractor as reasonably requested in order to check or ascertain the performance by the 

Contractor of the terms of the Agreement and its compliance therewith. The Contractor shall retain 

the said information and documents for the period of five (5) years after the Final Acceptance 

Certificate. 
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29.2. Entire Agreement. This Agreement contains the full expression of the agreements reached between 

the Parties, and supersedes and revokes all prior agreements between them relating to the same 

subject-matter. 

29.3. Written Form. This Agreement shall only be amended by written agreement signed by both Parties. 

29.4. No Waiver. If one Party should fail, at any time, to demand fulfilment of any provision of this 

Agreement, the said failure shall not in any way prejudice its right to enforce fulfilment thereof at 

a later time. No waiver by one Party of any term or any breach of a provision, agreement, 

declaration or guarantee contained in this Agreement shall be effective unless it is made in writing, 

and no waiver relating to one or more cases shall be deemed to constitute a further or continuous 

waiver of the said terms or breaches in other cases or a waiver of any other term or breach of other 

provisions, agreements, declarations or guarantees. 

29.5. Severability. If one or more terms of this Agreement should be ruled invalid or unenforceable, the 

invalidity or unenforceability of the said provision shall not extend to the other provisions of this 

Agreement, which shall remain in full effect. 

29.6. Assignment. Brembo shall at all times have the right to transfer any of its rights and obligations 

hereunder, without the Contractor's consent, to each and every owner and co-owner of the Property, 

or to the financial institutions providing financing for the Project to Brembo or any of its affiliates. 

The Contractor shall not have the right to transfer any of its rights and obligations hereunder without 

Brembo's consent. 

30. APPLICABLE LAW AND DISPUTE RESOLUTION 

30.1. This Agreement is governed by the laws applicable for the State of Poland.  

30.2. The Parties agree that for the interpretation, compliance and execution of this Agreement, the laws 

corresponding to the State of Poland, in the event of dispute, the Parties submit to the competent 

courts of Poland, expressly waiving any other jurisdiction that may correspond to them due to their 

current or future domiciles or for any other reason. 

30.3. All disputes in connection with this Agreement shall be resolved by a competent court of law for 

the registered seat of Brembo.  

The Parties are signing this Agreement on the date stated in the introductory clause. 

Brembo Poland Manufacturing sp. Z o.o. [•] 

    

By: ________________________ By: ________________________ 

Name: [•]   Name: [•]     

Title: [•]   Title: [•] 

 


